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Rules,  Eftablifhed 

FOR.    REGULATING  THE  PRACTICE  01    THE 

Supreme  anD  Circuit  Courts 

OF 

PEMMSTL  VAJflA. 

life.    &t       tf.:, 


«na£Q3xi» 


THE    following   RULES 

are  eftablifhed  and  declared  by  the  Juf- 
tices  of  the  Supreme  Court,  for  regula- 
ting the  prafiice  of  the  faid  Court,  and 
for  the  better  conducing  and  expedi- 
ting the  bufmefs  of  the  feveral  Circuit 
Courts,  in  purfuance  of  two  afts  of 
General  Affembly  pafled  on  the  25th 
day  of  September  1786,  and  on  the 
20th  day  of  March  1799. 

Attorney  &  Counfdlor  at  Law. 

i.       It   is  ordered,  that  the  rules   of  the  Su 
preme  Court  made  in  January  Term  1788, 
refpe&ing  the  admiflion  of  Attornies  and 
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Counfellors  and  their  priviledges  remain 
in  full  force,  and  that  to  entitle  any  perfon 
to  praclife  as  an  Attorney  or  Counfellor 
in  the  Circuit  Courts,  a  previous  admif- 
fion  in  the  Supreme  Court  in  Bank  fhall 
be  indifpenfably  n.eceffary. 

Bail. 

2.  Upon  the  return  of  a  Habeas  Corpus 
in  the  Circuit  Courts,  the  plaintiff  may, 
in  fuch  cafes  wherein  fpecial  bail  has  not 
been  entered  in  the  Court  below,  and 
the  fame  is  proper  and  neceffary,  enter  a 
rule  of  courfe  for  a  procedendo,  unlefs 
good  bail  be  put  in  within  fix  weeks  from 
the  firft  day  of  the  term  to  which  the  fame 
is  returnable,  and  after  the  lad  day  of  the 
faid  fix  weeks  may  take  out  the  procedendo 
of  courfe,  in  fuch  cafes  wherein  the  bail 
has  not  been  regularly  entered. 

3.  On  removal  of  actions,  by  Habeas  Cor- 
pus, from  the  Courts  of  Common  Pleas 
into  the  Circuit  Courts,  bail  fhall  be  ta- 
ken indefinitely  according  to  the  ancient 
courfe  of  the  Supreme  Court :  provided 
always,  that  the  defendant  may  make 
application  to  have  the  quantum  of  bail 
afcertained,     where   the     parties     cannot 
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otherwife  agree  ;  which  quantum  may  be 
directed  by  the  Circuit  Court  or  by  a 
Tingle  Judge  out  of  Court,  on  reafonablc 
notice  given  to  the  adverfe  party,  and 
fpecial  bail  (hall  be  taken  in  the  Turn  thus 
agreed  to  or  ordered. 

The  plaintiff  may  except  againd  the 
bail  at  any  time  within  the  fix  weeks  after 
the  return  day  of  the  Habeas  Corpus,  or 
within  four  days  afterwards,  and  the  party 
fhall  perfect  his  bail  within  ten  days  after 
fuch  exception  taken;  the  juflification  of 
the  bail  fhall  be  in  open  Court,  or  before 
one  of  the  Judges  of  the  Court. 

Special  bail  fhall  be  required  in  all 
caufes  removed  by  Habeas  Corpus  out  of 
the  Courts  of  Common  Pleas,  except  the 
defendant  be  an  executor  or  adminiftrator, 
or  the  action  be  for  words,  or  fmail  tref- 
pafles,  or  bail  has  been  given  in  the  Court 
below. 

When  exception  is  taken  to  bail,  it  mud 
be  entered  with  the  Clerk  of  the  Circuit 
Court,  and  alfo  notice  in  writing  fhall  be 
given  thereof  to  the  defendant  or  his  at- 
torney. 
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* 

Certiorari. 

7.  All  writs  of  Certiorari  and  Habeas  Cor- 
pus fhall  be  returned  within  the  firft  four 
days  of  the  term,  or  upon  motion  a  pro- 
cedendo or  attachment  may  iflue ;  and 
until  they  fhall  be  returned,  no  other 
rule  mall  be  taken  in  the  caufe. 

8.  When  any  plaintiff  removes  his  caufe 
into  the  Circuit  Courts  from  the  Common 
Pleas  by  Certiorari,  notice  fhall  be  given 
to  the  defendant  or  his  attorney  of  fuch 
writ ;  and  if  the  defendant  will  not  appear 
gratis  perfonally  or  by  attorney  in  Court, 
within  the  firft  four  days  of  the  term  to 
which  the  writ  is  returnable  ;  then,  on  affi- 
davit of  fuch  notice,  a  capias  mayiffue  againfl 
the  defendant,  returnable  on  the  eighth  day 
afterwards,  or  on  the  firft  day  of  the  next 
term,  at  the  election  of  the  plaintiff,  to 
compel  an  appearance  and  fpecial  bail, 
where  by  law  it  may  be  required. 

o.  All  caufes  removed  into  the  Circuit 
Courts  by  writs  of  Certiorari,  fhall  be 
brought  up  in  the  condition  or  fituation  in 
which  they  fhall  be  in  the  inferior  Court 
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at  the  time  of  the  delivery  of  the  writs,  and 
the  proceedings  there  begin  upon  the  lalt 
rule  in  the  caufe  in  the  Court  below. 


Demurrer. 


10.  It  is  ordered  that  the  counfel  for  the 
plaintiff  and  defendant  refpectively,  do 
furnifh  a  paper  book  or  date  of  the  point 
in  controverfy,  for  the  ufe  of  the  Judges  of 
the  Circuit  Court,  on  all  law  arguments 
arifing  on  demurrers,  referved  points,  fpe- 
cial  verdicts  or  cafes  dated  for  the  opinion 
of  the  Court ;  that  one  of  them  be  deliv- 
ered to  the  chief  Juflice  or  fenior  judge 
by  the  plaintiff  and  the  other  to  the  puifne 
judges  by  the  defendant  at  lead  two  days 
before  the  argument,  and  that  the  Clerk 
do  charge  in  the  bill  of  Cods  what  the 
Court  (hall  think  reafonable  for  the  fame : 
If  either  party  neglect  to  deliver  the  fame 
as  before  directed,  fuch  party  mall  not  be 
heard  when  the  caufe  comes  on  to  be  ar- 
gued. 
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eas 


Corpus. 


ii.     No  Habeas  Corpus  {hall  be  brought  to 
i  remove  fa   caufe  into  the    Circuit  Court, 
after  interlocutory  judgment  in  the  Court 
below. 

12.  The   record  itfelf  being  now  removeable 
by   Habeas    Corpus    cum    caufa,    in    all 
caufes  removed  thereby  into  the  Supreme 
or  Circuit  Courts,  the  proceedings  there- 
in fhall   begin   upon  the  laft   rule  in  the 
Court  below ;    but   either  party  mall  be 
at   liberty  to   alter  or  amend   their  plea- 
dings of  courfe  on  fuch  removal,  in  the 
fame  manner  as  they  would  be  entitled  to 
do  on  an  application  to  the  Court ;  pro- 
vided  always,   and  in  order    to    prevent 
furprize,  when  fuch  alterations  or  amend- 
ments change  the  nature   of  the  demand, 
or  defence,  and  thereby  render  other  evi- 
dence neceflary  at  the  trial,  the  party  al- 
tering or  amending  fhall  give  reafonable 
notice  thereof  to  the  adverfe  party  previ- 
ous to  the  trial  j   in  default  whereof,  the 
pleadings  fhall  continue  in  the  fame  ftate 
and  condition  as  when  removed  by  Habeas 
Corpus,  and  be  tried  thereon. 
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Jury 


!/ 


13.  No  trial  fhall  be  put  off  on  account  of 
a  view  not  being  had  by  fix  of  the  firft 
twelve  of  the  jury,  as  they  Hand  in  the 
panel,  provided  any  fix  of  them  have 
viewed,  and  fome  of  them  do  appear  to 
try  the  caufe  and  that  fuch  of  them  who 
have  viewed  and  do  appear,  fhall  be  firft 
fworn  or  affirmed  on  the  trial ;  and  that 
the  form  of  the  venire  facias  be  altered 
accordingly. 

14.  On  all  venires  for  fummoning  juries, 
ifTued  out  of  the  Circuit  Courts,  the  fheriff 
to  whom  the  fame  fhall  be  directed,  fhall 
caufe  each  juror  to  be  ferved  with  perfonal 
notice  to  attend.  Such  fervice  fhall  be  at 
lead:  ten  days  before  the  day  of  appearance 
fpecified  in  fuch  writs  ;  and  it  fhall  be  par- 
ticularly mentioned  in  the  notice  that  the 
juror  is  fummoned  to  ferve  on  the  general 
jury,  or  a  fpecial  jury  (naming  the  plaintiff 
and  defendant  in  the  latter  cafe. ) — 

15.  The  Sheriff  fhall  caufe  the  officer  who 
fhall  have  ferved  the  procefs,  to  attend  the 
Court  on  the  day  whereon  the   venire  is 
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returnable,  in  6rder  that  the  proof  there- 
of may  be  had  whenever  it  fhall  be  deem- 
ed requiiite. 

1 6.  The  perfon  who  fhall  fummon  any  jury 
.    upon  any  procefs  out  of  the  Circuit  Court 

mall  make  a  minute  or  memorandum,  on 
the  panel,  of  the  day  of  the  month  and 
year  of  fummoning  each  juror  and  fhall 
fubfcribe  the  fame,  in  order  that  due  proof 
may  be  had  thereof  agreeably  to  the  pre- 
ceding rules. 

17.  It  is  ordered,  that  no  fpecial  jury  fhall 
be  directed  on  the  application  of  any  de- 
fendant, unlefs  an  affidavit  of  defence  be 
filed  in  the  office  of  the  Clerk  of  the  Cir- 
cuit Court,  agreeably  to  the  terms  of  the 
act  of  Affembly  palled  27th  March  1789 
in  or  before  the  firft  term  in  which  the 
imie  fhall  be  joined  in  the  Circuit  Court, 
or  in  fix  weeks  after  the  firft  day  of  the 
term  of  removal  in  cafe  ifiue  fhall  be  joined 
below ;  nor  unlefs  there  fhall  be  fubjoined 
to  fuch  affidavit  a  certificate  from  Counfel 
to  the  following  effect  \  "  I  do  certify  that 
I  verily  believe  the  application  for  a  fpe- 
cial jury  is  net  made  for  the  purpofe  of 
delay,  but  for  the   better  inveftigation  of 
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the  merits  of  the  caufe."  But  the  counfel 
of  both  parties  may  mutually  agree  to  a 
trial  by  a  fpecial  jury. 


jfudgment. 


18.  It  is  ordered  that  no  motion  (hall  be 
made  for  a  new  trial  after  a  motion  in  ar- 
reft  of  judgment. 

19.  All  motions  for  new  trials,  and  reafons 
in  arreft  of  judgment  in  caufes  tried  in 
the  Circuit  Courts  (hall  be  made  and  of- 
fered within  four  days  after  the  verdict  ; 
unlefs  in  caufes  tried  within  the  four 
laft  days  of  the  court,  in  which  cafes,  un- 
lefs made  before  the  court  ends  they  fhali 
not  afterwards  be  received.  ' 

20.  In  all  actions  of  debt  and  contract  re- 
moved into  the  Circuit  Courts  to  Septem- 
ber and  December,  the  plaintiff  mall  be  at 
liberty  to  direct  judgment  of  courfe  to  be 
entered  at  the  third  term  of  the  Supreme 
Court,  unlefs  the  defendant  or  fome  per- 
fon  for  him  or  her  fhall  make  affidavit, 
and  previoufly  file  the  fame  in  the  Clerk's 
Office,  that  to  the  beft  of  his  or  her  know- 
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ledge  and  belief  there  is  a  juft  defence  in 
whole  or  in  part  in  the  fame  caufe  :  and  if 
the  defence  is  to  part  only,  then  judgment 
to  be  entered  for  fo  much  as  {hall  be  ac- 
knowledged to  be  due  to  the  plaintiff,  if 
he  or  his  attorney  will  accept  the  fame  in 
full  fatL-faction  of  his  demand.  The  judg- 
ment fo  entered  as  of  March  Term  in  the 
Supreme  Court,  to  be  with  a  (lay  of  execu- 
tion for  fixty  day?,  and  thofe  of  Septem- 
ber term  in  the  Supreme  Court,  for  thirty 
days.  But,  in  fuch  aclions  removed  to 
the  term  of  March  in  the  Supreme  Court, 
in  default  of  fuch  affidavits,  judgment  of 
courfe  to  be  entered  as  of  September  term 
following,  with  a  flay  of  execution  for  fix- 
ty days,  the  faid  ceffet  to  be  computed 
from  the  fir  ft  day  of  the  rerpe&ive  terms 
in  the  Supreme  Court. 

21.  On  a  report  of  Referrees  returnable  in- 
to the  Clerk's  Office,  or  to  the  next  term, 
judgment  fhall  not  be  entered  thereon 
until  thirty  days  after  the  return  thereof; 
nor  fhall  it  be  then  entered  unlefs  by  or- 
der of  the  Court.  If  either  party  fhall 
file  his  exceptions  thereto  on  oath  or  af- 
firmation during  the  faid  thirty  days,    to 
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which  fliall  be  fubjoined  to  a  written  ftate- 
ment  of  his  Counfel,  fubfcribed  with  his 
name,  certifying  his  belief  that  the  fame 
are  fufficient  in  law  to  obtain  a  decifion  in 
favour  of  his  client,  and  not  made  for  the 
purpofe  of  delay. 

"Judges  Order, 

22.  Any  judge  of  the  Court  in  vacation 
may,  under  fpecial  circumftances,  by  his 
order  enlarge  the  time  for  putting  in,  ad- 
ding to,  perfecting  or  juftifying  Bail,  or 
for  filing  the  declaration,  plea,  replication; 
rejoinder  or  other  pleadings  in  the  Caufe. 
He  may  alfo  hear  objections  againft  any 
rule,  which  has  been  taken  or  offered  to 
be  taken,   and  make  his  order  thereon. 

23.  On  a  judgment,  entered  in  t  heClerk's 
Office,  application  may  be  made  to  any 
judge  of  the  Court  in  the  vacation  on  affi- 
davit of  a  juft  and  legal  defence,  and  a 
certificate  of  Counfel  fubjoined  thereto  ; 
that,  in  his  belief,  the  grounds  of  defence 
are  fufficient  to  obtain  a  decifion  in  favour 
of  his  client  \  and  are  not  made   for  the 
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purpofe  of  delay,  to  fufpend  the  proceed- 
ings on  reafonable  terms  until  the  next 
Circuit  Court.  But,  where  the  circum- 
ftances  of  the  Cafe  will  not  admit  of  that 
delay,  application  may  be  made  to  the  Su- 
preme Court  in  Bank,  on  giving  reafonable 
notice  thereof. 

24.  No  judge  mall  make  an  order,  unlefs 
-  previous  notice  of  the  intended  application 
has  been  given  to  the  adverfe  party  for  fix 
days,  when  the  party  fo  notified  refides 
within  thirty  miles  from  fuch  judge's  abode 
and  one  day  additional  for  every  thirty 
miles  greater  didance. 

15.  The  validity  of  a  judge's  order  may  in 
all  cafes  be  impeached  by  an  application  to 
the  next  fupreme  or  Circuit  Court :  other- 
wife  it  (hall  ftand  in  full  force. 

Plea  and  Pleading. 

26.  No  dilatory  plea  mail  be  received,  unlefs 
the  party  offering  fuch  plea  does  by  affida- 
vit prove  the  truth  thereof,  or  mew  fome 
probable  matter  to  the  Court  to  induce 
them  to  believe  that  the  fact  of  fuch  di- 
latory plea  is  true. 
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£7»     It  having  been  the  common  practice,  to 
plead  the  general  iffue,  with  leave  to  give 
the  fpecial  matter  in  evidence  at  the  trial  of 
the  Caufe  ;  in  order  for  the  future,  that 
neither  party  may  be  taken   by  furprife, 
and,  that   a  fair   opportunity  may  be  af- 
forded, to  encounter  the  evidence  intended 
to  be  offered  under  fuch  rules,  the  party 
who  propofes  to  take  the  benefit  of  it  mall, 
at  leafl  ten  days  before  the  trial,  give  notice 
in  writing  to  the  other,  what  are  the  fpecial 
fads  or  matters  on  which  he  will  rely,  and 
which  he  intends  to  urge  in  fupport  of  his 
action,  or  by  way  of  defence:  otherwife  he 
mall  give  no  other  evidence  than  what  is 
by  law  ftri&ly  admiflible  on  a  general  iffue 
plea,  or  what  has  been  received  on  fuch 
plea,  by  folemn  and  fettled  adjudications  in 
this  court. 

28.  When  there  have  been  mutual  dealings 
between  a  plaintiff  and  defendant,  and  the 
defendant  intends  on  the  general  iffue  to  de- 
falk his  account  againft  the  plaintiff's  de- 
mand or  any  part  of  it,  he  fhall  give  notice 
thereof  in  writing,  at  leafl  ten  days  before 
the  trial,  and  at  the  fame  time  furnifh  him 
with  a  copy  of  the  account  which  he  in- 
tends to  give  in  evidence,  and  rely  on  \  and 

B 
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if  the  plaintiff's  a&ion  is  not  founded  on  a 
fpecialty  or  writing,  he  in  like  manner  fhall 
be  obliged  on  the  defendant's  requeft,  at 
the  fame  time,  or  on  a  reafonable  notice,  to 
give  him  a  copy  of  his  account  and  de- 
mand ;  fo  that  there  fhall  be  an  exchange 
of  copies  at  the  fame  time — other  wife  the 
defendant  fhall  not  be  compelled  to  a  tri. 
al  by  the  plaintiff,  or  vice  verfa. 

* 

29.  Whereas  it  has  been  adjudged  in  the  Su- 
preme Court,  after  folemn  argument,  that 
on  a  plea  of  payment  to  a  bond  or  fpecial- 
ty, the  defendant  may  on  the  trial  in  avoid- 
ance of  the  deed,  give  in  evidence  that  it 
was  given  without  any,  or  a  good  confede- 
ration, or  obtained  by  fraud,  or  by  a  fug- 
geftionof  afalfehood,  or  fuppreffion  of  the 
truth  ;  for  the  future,  it  is  ruled,  that  in  all 
fuch  cafes  the  defendant  fhall  give  the  plain- 
tiff at  lead  thirty  days  notice   in  writing 

before  the  trial  of  the  matter  intended  to  be 
objected  in  avoidance  of  the  fame,   or  elfe 

he  fhall  be  precluded  therefrom. 

00,  To  fettle  in  future  all  difputes  refpe&ing 
the  bringing  of  money  into  Court,  in  caufes 
depending  in  the  Circuit  Courts,  the  fame 
practice  fhall  prevail  in  all  fuch  cafes  as  the 
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ftatute  of  the  fourth  and  fifth  of  Anne 
Chap.    1 6  prefcribes,    according  to  the  u- 
fage,  practice,   and  conftruction  under  it, 
in  the  Court  of  King's  bench  at  Weftmin- 

fter,  at  the  time  of  the  late  revolution. 

• 

31.  The  Clerk  (hall  receive  for  all  fums  of 
money  paid  into  Court,  from  the  party- 
paying  in  the  fame,  at  the  rate  of  one  per 
Cent  for  all  funis  not  exceeding  one  hun- 
dred pounds,  and  at  the  rate  of  ten  (hil- 
lings in  the  hundred  pounds  for  all  monies 
exceeding  that  fum. 

32.  Where  a  declaration  has  not  been  filed  in 
the  Court  below,  the  Clerk  of  the  Circuit 
Court  of  the  proper  County  fhall  enter  a 
rule  of  courfe  to  declare  in  thirty  days :  and 
if  a  declaration  fhall  not  be  filed  within 
that  period,  (to  be  computed  from  the 
firft  day  of  the  term  in  the  Supreme 
Court)  he  fhall  enter  a  fecond  rule  to 
declare  or  non  pros,  of  couvfey  by  the 
firft  day  of  the  enfuing  term  in  the  Su- 
preme Court ;  and  in  failure  thereof  a 
non  pros,  fhall  be  entered  on  the  firft 
day  of  fuch  fucceeding  term  :  But  where 
the  parties  cannot  otherwife  agree,  fuch 
non  pros,  may  be  taken  off  by  order  of  a 
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judge  in  vacation,  on  reafonable  grounds 
and  giving  notice  as  is  herein  before  di- 
rected by  the  24th  rule. 

33.  After  a  declaration  has  been  filed,  the 
clerk  fhall  enter  of  courfe  a  rule  to  plead 
in  thirty  days ;  and  if  no  plea  fhall  be 
then  filed,  he  fhall  enter  a  fecond  rule  to 
plead  in  thirty  days  or  judgment  or  in  fail- 
ure thereof  he  fhall  enter  judgment ;  the  de- 
fendant fnali  not  however  by  a  delay  in 
pleading,  prevent  the  pkintifT  from  a  fpee- 
dy  trial,  in  the  ordinary  courfe  of  practice* 
nor  fhall  the  plaintiff  compel  the  defendant 
to  a  trial ;  unlefs  the  declaration  has  been 
filed  in  the  Prothonotary's  Office  at  lead 
thirty  days  before  the  time  of  holding  the 
Circuit  Court. 

34.  Upon  a  plea  or  pleas  being  entered,  the 
clerk  fhall,  of  courfe ',  put  the  caufe  to  iflue 
and  enter  the  proper  replications,  and  o- 
ther  pleadings  for  that  purpofe  ;  but,  the 
act  of  the  Clerk,  herein  fnall  not  prejudice 
either  of  the  parties.  Each  party  fhall 
have  it  in  his  power,  to  enter  o*her  plead- 
ings, or  demur,  as  they  may  deem  mod  eli- 
gible ;  provided  they  give  reafonable  notice 
thereof  to  the  adverfe  party,  to  prevent 
furprife  and  fecure  a  fair  trial.     The  tim 
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of  filing  the  declaration,  pleas,  replications 

and  all  other   pleadings    and  papers  fhall 

be  diftin&ly  marked  in  the  Clerk's  docquet. 

35.  In  all  actions  of  debt  or  contract  where 
the  defendant  fhall  not  make  affidavit  of  a 
juft  defence,  he  fhall  have  it  in  his  power 
to  prevent  the  expence  of  fummoning  a 
juryand  other  incidental  cofts,  byconfeffing 
a  judgment,  with  flay  of  execution,  in  the 
manner  herein  before  directed  by  the  21ft 
rule. 

In  order  to  prevent  furprife,  and  that 
the  attornies  on  each  fide  may  be  informed 
of  the  different  rules  taken  in  each  caufe, 
the  Circuit  Court  docquet  fhall  be  called 
over  in  the  Clerk's  Office  of  every  County, 
on  the  tuefday  of  each  Court  of  Common 
Pleas  of  the  proper  County,  at  or  immedi- 
ately following  the  feveral  terms  of  the 
Supreme  Court. 


Sheriff, 


36.  If  any  fheriif,  under-iherirT,  deputy  or 
bailiff,  fhall  wilfully  delay  the  execution  of 
any  procefs,    or  fhall  take  or  require  any 

undue  fees  for  the  fame,  or  fhall  give  notice 
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to  the  defendant  thereby  to  fruftrate  the 

execution,    of  any  writ  or    procefs ;     or, 

having  levied  money  in  execution  (hall  de- 
tain the  fame  in  his  hands  after  the  return 

of  the  writ ;  the  officer  fo  offending  (hall  be 
liable  to  an  attachment,  information,  com- 
mitment or  fine,    as  the  cafe  may  require. 

37.  Every  fheriff,  under-fheriff,  deputy  or 
bailiff,  fhall  upon  reafonabie  notice  given 
to  him  deliver  a  true  copy  of  the  inventory 
of  any  goods,  chattels,  or  effects  taken  by 
him  upon  a^-/j,  elegit,  or  attachment,  to 
the  perfon  requiring  the  fame,  he  paying 
for  fuch  copy  not  exceeding  one  cent  for 
every  twelve  words. 


Trial. 


38.  When  a  caufe  has  been  at  iffue  in  the 
Circuit  Court  for  the  fpace  of  one  year, 
without  ordering  the  fame  for  trial,  three 
months  notice  of  trial  fhall  be  given. 

39.  All  caufes  fhall  be  tried  in  the  order  in 
which  they  (land  on  the  iffue  docquet, 
faving  the  preference  due  to  the  Common- 
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wealth.  But  where  the  Commonwealth 
is  not  interefted  in  the  event,  fuch  caufe 
fhall  not  be  entitled  to  priority,  tho'  the 
ftate  be  named  as  a  party. 

40.  Notice  of  trial  mail  be  given  in  writing 
to  the  defendant,  or  to  his  attorney,  or  left 
at  their  houfes,  or  ufual  places  of  abode,  at 
lead:  fourteen  days  before  the  day  of  fuch 
intended  trial,  if  the  defendant  rcfides  out 
of  the  County,  or  above  forty  miles  from 
the  place  where  fuch  trial  is  expected  ;  and 
at  lead  ten  dnys,  if  he  refides  within  the 
County,  or  within  forty  miles  of  fuch  place 
of  trial  in  the  Circuit  Courts :  and  in  cafe 
the  defendant  or  hi 6  attorney  is  unknown, 
or  cannot  be  found,  then  fuch  notice  (hall 
be  ferved  upon  the  defendant's  bail,  if 
known,  or  to  be  found  ;  and  if  not,  then 
it  fhall  be  fluck  up  in  the  Prothonotary's 
Office  of  the  proper  County,  fourteen  days 
at  the  leaft  before  fuch  intended  trial,  and 
there  remain  open  to  public  infpeclion  for 
that  fpace  of  time.  The  expences  attend- 
ing fuch  notices  fhall  be  allowed  to  the 
attorney  in  the  taxing  of  the  bill  of  cofts. 

41.  If  the  defendant  has  obtained  a  rule  for 
a  fpecial  jury,  and  has  not  ufed  due  dili- 
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gence  to  obtain  the  fame  to  be  ftruck  and 
fuinmoned,  the  plaintiff  fhall  not  be  pre- 
vented from  trying  the  caufe  by  a  common 
Jury.  A  general  venire  facias  fhall  ferve 
for  aU  the  caufes  intended  to  be  tried  by 
the  Common  traverfe  jury ;  but,  in  cafe 
of  fpecial  juries,  a  particular  venire  facias 
fhall  ifiue  in  each  fuit. 

42.  In  all  caufes  tried  at  Bar,  as  well  as  at 
nifi  prius  and  in  the  Circuit  Courts,  not 
more  than  two  counfel  on  each  fide  fhall 
be  permitted  to  fum  up  the  evidence  to 
the  jury. 


Viei 


vs. 


43.  Rules  for  views  in  the  Circuit  Courts  (hail 
not  be  confidered  of  courfe,  but  where  views 
may  be  proper  and  neceffary  to  afcertain 
Boundary,  and  the  fame  fhall  be  fo  cert-'fied, 
under  the  hand  of  the  counfel  applying 
for  the  fame,  and  filed  in  the  office  of  the 
Cierk  of  the  Circuit  Court,  fuch  rule  may 
be  entered  :  and  where  Rules  for  views 
have  been  obtained  in  the  Courts  of  Com- 
mon Pleas,  in  caufes  hereafter  removed  into 
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the  Circuit  Courts,  the  fame  fhall  only  be 
made  ufe  of  on  the  certificate  of  counfel 
being  filed  in  the  manner  herein  before  di- 
rected ;  And  in  all  cafes  of  views  the  party 
who  fhall  enter  the  rule  therefor  fhall  bear 
and  pay  the  expences  thereof,  and  fhall  not 
have  any  allowance  for  them  upon  taxa- 
tion, unlefs  the  Court  on  trial  fhall  certify 
that  fuch  rule  was  proper  and  neceflary,  in 
the  fame  manner  as  is  directed  by  law  with 
refpect  to  the  ftriking  of  Juries. 


Witnejfes  • 


44»  A  rule  to  take  the  depofitions  of  ancient, 
infirm  and  going  witneffes  to  be  read  in 
evidence  on  the  ufual  terms  upon  trial,  is 
of  courfej  and  may  be  entered  by  either 
party  in  the  Clerk's  office,  ftipulating  a 
reafonable  notice  to  the  adverfary,  fo  of  a 
rule  for  a  commiffion  to  any  of  the  United 
States,  or  to  foreign  parts ;  but,  the  in- 
terrogatories mufl:  be  filed  in  the  Clerk's 
office  at  the  time  and  written  notice  of 
this  laft  rule,  and  of  the  names  of  the  Com- 
mifiioners,  mufl  be  ferved  on  the  adverfe 
party  at  leafl  fifteen  days  before  the  Com- 
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million  iflfues,  in  order  that  he  may  file 
crofs  interrogatories  or  nominate  Commif- 
fioners  on  his  own  part,  if  he  (hall  deem 
it  eligible. 

45.  Notwithstanding  a  rule  of  the  Court 
hath  been  obtained  for  taking  the  depositi- 
ons of  witneffes,  and  that  they  mail  be  read 
in  evidence  at  the  trial  of  the  caufe,  in 
cafe  of  the  death,  abfence  out  of  the  flate, 
or  other  legal  inability  of  fuch  witneffes 
to  attend  :  'yet,  it  is  required,  that  the 
party  offering  fuch  a  depofition  in  evi- 
dence mall  fatisfy  the  Circuit  Court  that 
the  witnefs,  if  refident  within  this  flate, 
and  within  forty  miles  of  the  place  of 
trial,  was  duly  fubpcenaed,  or  could  not 
be  found  after  reafonable  pains  taken  for 
that  purpofe  j  otherwife  the  fame  may  not 
be  admitted. 

46.  Where  a  commiflion  or  commiffions 
fhall  be  taken  out  for  the  examination  of 
witneffes  refiding  out  of  the  jurifdiction  of 
this  Court,  the  expences  of  executing 
fuch  CommifTion  fhall  be  allowed  in  the 
bill  of  cofls ;  provided,  it  fhall  appear  to 
the  Court  that  the  perfon  s  examined  were 
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material  witnefies  :  but,  no  greater  fum 
than  five  pounds  will  be  allowed  in  any 
cafe  for  the  execution  of  any  one  com- 
miflion. 

Writ  of  Inquiry . 

47  Writs  of  Inquiry  fhall  iffue  of  courfe  infuch 
cafes  where  by  law,  or  the  ufual  practice, 
damages  are  to  be  liquidated.  They  may 
be  executed  at  the  Bar  of  the  Circuit  court 
on  motion,  andcaufe  fhewn,  and  judgments 
thereupon  be  rendered  during  the  fame 
Court:  But,  if  executed  in  the  vacation, 
no  judgment  mall  be  entered  [hereon  until 
the  next  Circuit  Court  to  be  held  for  the 
fame  County — in  cafe  the  defendant  fhall 
file  his  objections  thereto  on  oath  oraffirma- 
tion  in  the  Clerk's  office,  during  the  Su- 
preme Court  term  following,  the  execution 
of  the  Writ  of  Inquiry,to  which  fhall  befub- 
joined  a  written  Itatement  of  his  counfel, 
fubfcribed  with  his  name,  certifying  his  be- 
lief that  the  fame  are  fufficient  in  law  to 
obtain  a  decifion  in  favour  of  his  Client, 
and  are  not  made  for  the  purpofe  of  de- 
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lay  ;  in  failure  whereof,  judgment  mail  be 
entered  of  courfe  on  the  laft:  day  of  thefaid 
following  term  in  the  Supreme  Court. 

EDWARD   SHIPPEN. 


-  •  < 


I.  YEATES. 
THOMAS  SMITH. 
h!h!  BRACKENRIDGE. 
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